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FI NAL ORDER

By Order dated March 10, 2003, Lawence P. Stevenson, a
dul y- desi gnated Admi ni strative Law Judge of the Division of
Adm ni strative Hearings, granted the parties' joint stipulation
that no formal hearing was necessary in this case. In lieu of a
hearing, the parties stipulated that the record in this case
woul d consi st of the record in DOAH Case No. 02-4607RP,
suppl enented by two filings by Petitioners and nenoranda of |aw

by all parties.
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STATEMENT OF THE | SSUE

The issue presented for decision is whether Proposed Rul es
20-15. 001, 20-15.002, and 20-15.003 constitute an invalid
exerci se of delegated |legislative authority pursuant to Section
120.52(8)(a)-(e), Florida Statutes.

PRELI M NARY STATEMENT

The Departnent of G trus (the "Departnent”) published
Proposed Rul es 20-15.001, 20-15.002, and 20-15.003, Florida
Adm ni strative Code (the "Proposed Rules"), in the Novenber 15,

2002, edition of the Florida Adm nistrative Wekly (vol. 28,

no. 46, pp. 4996-4998). The Proposed Rul es were challenged in

Peace River Citrus Products, Inc., et al., vs. Departnent of




Citrus, DOAH Case No. 02-4607RP ("Peace River"). That case was

consolidated with DOAH Case No. 02-3648RE, a challenge to
Emer gency Rul es 20ER02- 01, 20ER02-02, and 20ER02-03, which were
identical to the Proposed Rules. On January 24, 2003, a Final
Order was entered hol ding that the Enmergency Rul es constituted
an invalid exercise of delegated |egislative authority, and that
the Proposed Rules did not constitute an invalid exercise of
del egated | egislative authority. That Final Order is currently
on appeal at the Second District Court of Appeal.

On February 19, 2003, the Departnent anmended the Proposed
Rul es. These anmendnents were published in the March 7, 2003,

edition of the Florida Adm nistrative Wekly (vol. 29, no. 10,

p. 1036).

On February 24, 2003, Petitioners in the instant case filed
a Petition for Adm nistrative Determ nation of the Invalidity of
Proposed Rul es 20-15. 001, 20-15.002, and 20-15.003, Florida
Adm ni strative Code (the "Petition"). None of Petitioners was a
party to DOAH Case No. 02-4607RP. The Petition seeks a
clarification of the Final Order, or a new decision based upon
new grounds and additi onal exhibits not considered in the
earlier case.

On March 5, 2003, the parties to the instant case filed a
stipulation for hearing. The parties stipulated that the

hearing record in this case would include the record from Peace



Ri ver, supplenmented by orders from Tanpa Juice Service, Inc., et

al. v. Departnent of G trus, Case No. GCG 00-3718

(Consolidated), in the Tenth Judicial Crcuit Court, in and for
Pol k County. The parties further stipulated that no hearing
woul d be necessary in the instant case, and submtted a proposed
schedule for the filing of nenoranda of |aw. By Order dated
March 10, 2003, the undersigned approved the parties’

stipul ation.

On March 21, 2003, Country Pure Foods, Inc., filed a
Petition to Intervene in the instant case. The Department filed
no objection to the Petition to Intervene, which was granted by
Order dated May 9, 2003.

The parties tinely filed their nmenoranda of |aw, which have
been given full consideration in the deliberations |eading to
this Final Oder.

FI NDI NGS OF FACT

Based on the stipulated facts, and the entire record in
this proceeding, the followi ng findings of fact are nade:

1. The Florida Citrus Conm ssion was established in 1935
to organi ze and pronote the grow ng and sal e of various citrus
products, fresh and processed, in the State of Florida. The
purpose of the Citrus Comm ssion is today reflected in Section

601. 02, Florida Statutes.



2. The powers of the Florida G trus Comr ssion ("the
Comm ssion") and the Departnent, are set forth in full in
Section 601.10, Florida Statutes. The powers of the Departnent
i nclude the power to tax and raise other revenue to achieve the
pur poses of the Departnent. |In particular, Section 601.10(1)
and (2), Florida Statutes, state:

The Departnent of Citrus shall have and
shal | exercise such general and specific
powers as are delegated to it by this
chapter and other statutes of the state,

whi ch powers shall include, but shall not be
confined to, the foll ow ng:

(1) To adopt and, fromtime to tine,
alter, rescind, nodify, or anend all proper
and necessary rules, regul ations, and orders
for the exercise of its powers and the
performance of its duties under this chapter
and other statutes of the state, which rules
and regul ati ons shall have the force and
effect of | aw when not inconsistent
t herew th.

(2) To act as the general supervisory
authority over the admnistration and
enforcenent of this chapter and to exercise
such ot her powers and perform such ot her
duties as may be inposed upon it by other
| aws of the state.

3. The Departnent is authorized to set standards by

Section 601.11, Florida Statutes, as foll ows:

The Departnent of Citrus shall have full and
pl enary power to, and may, establish state
grades and mninummaturity and quality
standards not inconsistent with existing
laws for citrus fruits and food products

t hereof contai ning 20 percent or nore citrus
or citrus juice, whether canned or
concentrated, or otherw se processed,



i ncl udi ng standards for frozen concentrate
for manufacturing purposes, and for

contai ners therefor, and shall prescribe

rul es or regul ati ons governi ng t he marKki ng,
brandi ng, | abeling, tagging, or stanping of
citrus fruit, or products thereof whether
canned or concentrated, or otherw se
processed, and upon containers therefor for
t he purpose of show ng the nane and address
of the person marketing such citrus fruit or
products thereof whether canned or
concentrated or otherw se processed; the
grade, quality, variety, type, or size of
citrus fruit, the grade, quality, variety,
type, and anount of the products thereof
whet her canned or concentrated or otherw se
processed, and the quality, type, size,

di rensi ons, and shape of containers
therefor, and to regulate or prohibit the
use of containers which have been previously
used for the sale, transportation, or

shi pment of citrus fruit or the products

t her eof whet her canned or concentrated or

ot herw se processed, or any other comodity;
provi ded, however, that the use of
secondhand containers for sale and delivery
of citrus fruit for retail consunption
wthin the state shall not be prohibited,
provi ded, however, that no standard,

regul ation, rule, or order under this
section which is repugnant to any

requi renent made mandatory under federal |aw
or regulations shall apply to citrus fruit,
or the products thereof, whether canned or
concentrated or otherw se processed, or to
contai ners therefor, which are being shipped
fromthis state in interstate commerce. All
citrus fruit and the products thereof

whet her canned or concentrated or otherw se
processed sold, or offered for sale, or

of fered for shipnment within or without the
state shall be graded and marked as required
by this section and the regul ations, rules,
and orders adopted and made under authority
of this section, which regulations, rules,
and orders shall, when not inconsistent with



state or federal |aw, have the force and
effect of |aw

4. The Departnment is authorized to conduct citrus research
by Section 601.13, Florida Statutes.

5. To help pay for these duties of the Departnent, the
Legislature first enacted the "box tax" in 1949. The box tax is
now codi fied as Section 601.15(3), Florida Statutes.

6. Section 601.15(3)(a), Florida Statutes, provides in
rel evant part:

There is hereby | evied and i nposed upon each
st andar d- packed box of citrus fruit grown
and placed into the primary channel of trade
inthis state an excise tax at annual rates
for each citrus season as determ ned from
the tables in this paragraph and based upon
the previous season's actual statew de
production as reported in the United States
Departnment of Agriculture Ctrus Crop
Producti on Forecast as of June 1.

Section 601.15(3)(a), Florida Statutes, goes on to set forth
specific rates for fresh grapefruit, processed grapefruit, fresh
oranges, processed oranges, and fresh or processed tangerines
and citrus hybrids.
7. Section 601.15(1), Florida Statutes, sets forth the

Departnent's authority to adm nister the box tax, as follows:

The admi nistration of this section shall be

vested in the Departnment of Citrus, which

shal |l prescribe suitable and reasonabl e

rul es and regul ations for the enforcenent

hereof, and the Departnment of Citrus shal

adm ni ster the taxes |evied and i nposed
hereby. All funds coll ected under this



8. The box tax was chall enged in 1936 under vari ous

provi sions of the Florida Constitution as well

section and the interest accrued on such
funds are consideration for a socia

contract between the state and the citrus
growers of the state whereby the state nust
hol d such funds in trust and inviolate and
use themonly for the purposes prescribed in
this chapter. The Departnment of Citrus
shal | have power to cause its duly

aut hori zed agent or representative to enter
upon the prem ses of any handler of citrus
fruits and to exam ne or cause to be

exam ned any books, papers, records, or
menor anda bearing on the anobunt of taxes
payabl e and to secure other information
directly or indirectly concerned in the
enforcenent hereof. Any person who is
required to pay the taxes |levied and inposed
and who by any practice or evasion makes it
difficult to enforce the provisions hereof
by inspection, or any person who, after
demand by the Departnent of Citrus or any
agent or representative designated by it for
t hat purpose, refuses to allow full

i nspection of the prem ses or any part

t hereof or any books, records, docunents, or
other instrunments in any manner relating to
the liability of the taxpayer for the tax

i nposed or hinders or in anyw se del ays or
prevents such inspection, is guilty of a

m sdeneanor of the second degree, punishable
as provided in s. 775.082 or s. 775.083.

Clause, Article 1, s. 9, cl. 5, of the United States

Constituti
1937 uphol

Conpany V.

as the Export

on. The Florida Suprene Court issued an opinion in

ding the validity of the box tax. C V. Floyd Fruit

Florida Ctrus Comm ssion, 128 Fla. 565, 175 So.

(1937).

248



9. In 1970, the Legislature enacted the "equalization
tax," codified as Section 601.155, Florida Statutes. The
statute mrrored Section 601.15, Florida Statutes, but added
certain processors who were mixing foreign citrus products with
Florida products. The purpose of the equalization tax was to
have all Florida processors of citrus products help pay for the
costs of the Departnent, rather than have the burden fal
entirely on the Florida growers subject to the box tax.

10. Section 601.155, Florida Statutes, provides, in
rel evant part:

(1) The first person who exercises in
this state the privilege of processing,
reprocessi ng, blending, or mxing processed
orange products or processed grapefruit
products or the privilege of packagi ng or
repackagi ng processed orange products or
processed grapefruit products into retail or
institutional size containers or, except as
provided in subsection (9) or except if a
tax is levied and collected on the exercise
of one of the foregoing privileges, the
first person having title to or possession
of any processed orange product or any
processed grapefruit product who exercises
the privilege in this state of storing such
product or renoving any portion of such
product fromthe original container in which
it arrived in this state for purposes other
than official inspection or direct
consunption by the consuner and not for
resal e shall be assessed and shall pay an
exci se tax upon the exercise of such
privilege at the rate described in
subsection (2).

(2) Upon the exercise of any privilege
described in subsection (1), the excise tax



| evied by this section shall be at the sane
rate per box of oranges or grapefruit
utilized in the initial production of the
processed citrus products so handl ed as that
i nposed, at the tinme of exercise of the
taxable privilege, by s. 601.15 per box of
or anges.

11. In order to admnister the tax, the Legislature
provi ded the follow ng rel evant provisions in Section 601. 155,

Fl ori da St at ut es:

(6) Every person |liable for the excise
tax inposed by this section shall keep a
conpl ete and accurate record of the receipt,
storage, handling, exercise of any taxable
privilege under this section, and shipnent
of all products subject to the tax inposed
by this section. Such record shall be
preserved for a period of 1 year and shal
be offered for inspection upon oral or
witten request by the Departnment of Citrus
or its duly authorized agent.

(7) Every person liable for the excise
tax inposed by this section shall, at such
times and in such manner as the Depart nent
of Ctrus may by rule require, file with the
Departnent of Citrus a return, certified as
true and correct, on forns to be prescribed
and furni shed by the Departnment of Citrus,
stating, in addition to other information
reasonably required by the Departnent of
Citrus, the nunber of units of processed
orange or grapefruit products subject to
this section upon which any taxable
privilege under this section was exercised
during the period of time covered by the
return. Full paynment of excise taxes due
for the period reported shall acconpany each
return.

(8 Al taxes levied and inposed by this
section shall be due and payable within 61
days after the first of the taxable
privileges is exercised in this state.

10



Periodi ¢ paynent of the excise taxes inposed
by this section by the person first
exercising the taxable privileges and |iable
for such paynment shall be permtted only in
accordance with Departnent of Citrus rules,
and the payment thereof shall be guaranteed
by the posting of an appropriate certificate
of deposit, approved surety bond, or cash
deposit in an anount and manner as

prescri bed by the Departnent of Citrus.

* * *

(11) This section shall be liberally
construed to effectuate the purposes set
forth and as additional and suppl enent al
powers vested in the Departnent of Ctrus
under the police power of this state.

12. In March 2000, certain citrus businesses chall enged
Section 601. 155(5), Florida Statutes, as being unconstitutional.
At the tinme of the suit, Section 601.155(5), Florida Statutes,
read as foll ows:

Al l products subject to the taxable

privil eges under this section, which
products are produced in whole or in part
fromcitrus fruit grown within the United
States, are exenpt fromthe tax inposed by
this section to the extent that the products
are derived fromoranges or grapefruit grown
within the United States. |In the case of
products nmade in part fromcitrus fruit
grown within the United States, it shall be
t he burden of the persons liable for the
exci se tax to show the Departnent of G trus,
t hrough conpetent evidence, proof of that
part which is not subject to a taxable
privil ege.

11



13. The citrus businesses clainmed the exenption in
Section 601. 155(5) rendered the tax unconstitutionally
discrimnatory, in that processors who inported juice from
foreign countries to be blended with Florida juice were subject
to the equalization tax, whereas processors who inported juice
fromplaces such as California, Arizona and Texas enjoyed an

exenption fromthe tax. The case, Tanpa Juice Service, Inc., et

al. v. Departnent of Gtrus, Case No. GCG 00-3718 (Consol i dated)

(" Tanpa Juice"), was brought in the Tenth Judicial Crcuit

Court, in and for Polk County. Judge Dennis P. Ml oney of that
court continues to preside over that case.

14. In a partial final declaratory judgnent effective
March 15, 2002, Judge Mal oney found Section 601.155, Florida
Statutes, unconstitutional because it violated the Commerce
Clause of the United States Constitution due to its
discrimnatory effect in favor of non-Florida United States
juice. In an order dated April 15, 2002, Judge Mal oney severed
the exenption in Section 601.155(5), Florida Statutes, fromthe
remai nder of the statute.

15. The court's decision necessitated the fornulation of a
remedy for the injured plaintiffs. While the parties were
briefing the i ssue before the court, the Florida Legislature net
and passed Chapter 2002-26, Laws of Florida, which anended

Section 601.155(5), Florida Statutes, to read as foll ows:

12



Products nade in whole or in part from
citrus fruit on which an equivalent tax is
| evied pursuant to s. 601.15 are exenpt from
the tax inposed by this section. 1In the
case of products made in part fromcitrus
fruit exenpt fromthe tax inposed by this
section, it shall be the burden of the
persons liable for the excise tax to show
the Departnment of Citrus, through conpetent
evi dence, proof of that part which is not
subject to a taxable privilege.

Chapt er 2002-26, Laws of Florida, was given an effective date of
July 1, 2002.

16. By order dated August 8, 2002, Judge Mal oney set forth
his decision as to the renmedy for the plaintiffs injured by the
discrimnatory effect of Section 601.155(5), Florida Statutes.
Judge Mal oney expressly relied on the rationale set forth in

D vision of Al coholic Beverages and Tobacco v. MKesson

Cor poration, 574 So. 2d 114 (Fla. 1991)("MKesson I1").

17. Inits initial MKesson decision, Division of

Al cohol i ¢ Beverages and Tobacco v. MKesson Corporation, 524

So. 2d 1000 (Fla. 1988), the Florida Suprenme Court affirnmed a
sumary judgnent ruling that Florida' s al coholic beverage tax
schene, which gave tax preferences and exenptions to certain

al cohol i c beverages nade from Florida crops, unconstitutionally
di scrim nated against interstate comerce. The Florida Suprene
Court also affirmed that portion of the sunmary judgnent giving
the ruling prospective effect, thus denying the plaintiff a

refund of taxes paid pursuant to the unconstitutional schene.

13



18. The decision was appealed to the United States Suprene

Court. In MKesson Corporation v. Division of Al coholic

Beverages and Tobacco, 496 U. S. 18 (1990), the United States

Suprene Court reversed the Florida Supreme Court's decision as
to the prospective effect of its decision. The United States
Suprenme Court held that:

The question before us is whether
prospective relief, by itself, exhausts the
requi rements of federal law. The answer is
no: |If a State places a taxpayer under
duress pronptly to pay a tax when due and
rel egates himto a postpaynent refund action
in which he can challenge the tax's
legality, the Due Process Cl ause of the
Fourteenth Anendnent obligates the State to
provi de meani ngful backward-| ooking relief
to rectify any unconstitutional deprivation.

496 U.S. at 31 (footnotes omtted).

19. The United States Suprenme Court set forth the
foll owi ng options by which the state could neet its obligation
to provide "nmeani ngful backward-1ooking relief":

[T]he State may cure the invalidity of the
Li quor Tax by refunding to petitioner the

di fference between the tax it paid and the
tax it would have been assessed were it
extended the sane rate reductions that its
conpetitors actually received. . . .
Alternatively, to the extent consistent with
ot her constitutional restrictions, the State
may assess and coll ect back taxes from
petitioner's conpetitors who benefited from
the rate reductions during the contested tax
period, calibrating the retroactive
assessnent to create in hindsight a

nondi scrimnatory schene. . . . Finally, a
conbi nation of a partial refund to

14



petitioner and a partial retroactive

assessnent of tax increases on favored

conpetitors, so long as the resultant tax

actually assessed during the contested tax

period reflects a schene that does not

di scri m nate agai nst interstate conmerce,

woul d render Petitioner's resultant

deprivation |awful and therefore satisfy the

Due Process Clause's requirenent of a fully

adequat e postdeprivation procedure.
496 U.S. at 40-41 (citations and footnotes omtted). The United
States Suprenme Court expressly provided that the state has the
option of choosing the formof relief it will grant.

20. In keeping with the United States Suprenme Court
opi nion, the Florida Suprene Court granted the D vision of
Al cohol i ¢ Beverages and Tobacco (the "Division") |eave to advise
the Court as to the formof relief the state wi shed to provide.
The Division proposed to retroactively assess and col | ect taxes
fromthose of McKesson's conpetitors who had benefited fromthe
di scrimnatory tax scheme. MKesson contended that a refund of
the taxes it had paid was the only clear and certain renedy,
because retroactive taxation of its conpetitors would violate
their due process rights. MKesson Il, 574 So. 2d at 116.

21. The Florida Suprene Court renanded the case to the
trial court for further proceedi ngs on McKesson's refund claim
with the foll ow ng instructions:

Wi | e McKesson may not necessarily be
entitled to a refund, it is entitled to a

"clear and certain renmedy," as outlined in
the Suprenme Court's opinion. Because

15



nonparties, such as amci, will be directly
affected by the retroactive tax schene
proposed by the state, all affected by the
proposed energency rul e nmust be given notice
and an opportunity to intervene in this
action. Therefore, on remand, the trial
court not only must determ ne whether the
state's proposal neets "the mninmum federa
requi renents” outlined in the Suprene
Court's opinion, it also nust determ ne

whet her the proposal conports with federa
and state protections afforded those agai nst
whom t he proposed tax wll be assessed.

We enphasi ze that the state has the option
of choosing the manner in which it wll
refornmul ate the al coholic beverage tax
during the contested period so that the
resultant tax actually assessed during that
period reflects a schenme which does not

di scri m nate agai nst interstate conmerce.
Therefore, if the trial court should rule
that the state's proposal to retroactively
assess and col |l ect taxes from McKesson's
conpetitors does not neet constitutional
nmuster and such ruling is upheld on appeal,
the state nay offer an alternative renedy
for the trial court's review. However, any
such proposal |ikew se nust satisfy the
standards set forth by the Suprenme Court as
wel | as be consistent with other
constitutional restrictions.

574 So. 2d at 116.

22. In the Tanpa Juice case, Judge Ml oney assessed the

options prescribed by the series of McKesson cases and concl uded
that the only fair renmedy was to assess and col |l ect back
assessnents fromthose who benefited fromthe unconstitutional
equal i zation tax exenption. His August 8, 2002, order directed

the Departnment to "take appropriate steps, consistent with

16



existing law, to assess and collect the Equalization tax from
those entities which [benefited] fromthe unconstitutiona
exenption. "

23. On Septenber 18, 2002, the Departnment pronul gated the
Emergency Rules that were at issue in DOAH Case No. 02- 3648RE
The Enmergency Rules were filed with the Departnment of State on
Sept enber 24, 2002, and took effect on that date. Those

energency rules were held invalid in Peace River, and are not at

issue in the instant case.
24. In the Novenber 15, 2002 i ssue of the Florida

Admi ni strative Wekly (vol. 28, no. 46, pp. 4996-4998), the

Depart ment published the Proposed Rules that were at issue in
DOAH Case No. 02-4607RP. In the March 7, 2003, issue of the

Florida Adm nistrative Wekly (vol. 29, no. 10, p. 1036), the

Department published amendnents to the Proposed Rule. The
Proposed Rul es, as anmended, read as foll ows:

EQUALI ZATI ON TAX ON NON- FLORI DA
UNI TED STATES JUl CE

20-15. 001 Intent.

(1) The Court in Tanpa Juice Service, et
al v. Florida Departnent of Citrus in
Consol i dat ed Case Nunber GCG 003718 (Circuit
Court in and for Pol k County, Florida)
severed the exenption contained in Section
601. 155(5), Florida Statutes, that provided
an exenption for persons who exerci sed one
of the enunerated Equalizati on Tax
privileges on non-Florida, United States
juice. The Court had previously determ ned

17



that the stricken provisions operated in a
manner that violated the Commerce C ause of
the United States Constitution. On

August 8, 2002, the Court ordered that the
Fl ori da Departnment of Citrus "take
appropriate steps, consistent with existing
law, to assess and collect the Equalization
tax fromthose entities which [benefited]
fromthe unconstitutional exenption."

(2) It is the Florida Departnent of
Citrus' intent by pronmul gating the follow ng
renmedial rule to inplenent a non-

di scrimnatory tax schene, which does not

i npose a significant tax burden that is so
harsh and oppressive as to transgress
constitutional limtations. These rules
shall be applicable to those previously
favored persons who received favorabl e tax
treatnent under the statutory sections cited
above.

Specific Authority 601.02, 601.10, 601.15,
601.155 FS. Law I nplenented 601. 02, 601.10,
601. 15, 601.155 FS. History-- New 3

20-15.002 Definitions.

(1) "Previously favored persons" shall be
defined as any person who exercised an
enuner at ed Equal i zati on Tax privil ege as
defined by Section 601. 155, Florida
Statutes, but who was exenpt from paynent of
the Equalization Tax due to the exenption
for non-Florida, United States juice set
forth in the statutory provision, which was
ultimately determ ned to be unconstitutional
and severed from Section 601. 155(5), Florida
St at ut es.

(2) The "tax period" during which the
severed provi sions of Section 601.155(5),
Florida Statutes, were in effect shall be
defi ned as comenci ng on October 6, 1997,
and endi ng on March 14, 2002.

18



(3) "Tax liability" shall be defined as
the total ampunt of taxes due to the Florida
Departnent of GCitrus during the "tax
period," at the following rates per box for
each respective fiscal year

Fi scal Year Processed Rate

O ange Grapefruit
1997- 1998 . 175 .30
1998- 1999 .17 . 30
1999- 2000 .18 . 325
2000- 2001 . 175 .30
2001- 2002 . 165 .18

Specific Authority 601.02, 601.10, 601. 15,

601. 155 FS. Law I nplenented 601. 02, 601.10,
601. 15, 601.155 FS. History-- New .

20-15.003 Coll ecti on.

(1) The Florida Departnent of Citrus
shall calculate the tax liability for each
person or entity that exercised an
enunerated Equal i zati on Tax privil ege
outlined in section 601.155, Florida
Statutes, upon non-Florida, United States
jui ce based upon inspection records
mai nt ai ned by Fl orida Departnent of
Agriculture and Consuner Services and the
United States Departnent of Agriculture.

(2) Subsequent to adoption of this rule,
the Florida Departnent of Citrus wll
provide to the previously favored persons by

certified mail a Notice of Tax Liability

whi ch shall contain a demand for paynent
consistent with the above-referenced

item zed statenent. The Departnment wl |
deem | ate paynent of Equalization Taxes owed

by previously favored persons to constitute
good cause, and shall waive the 5 percent
penal ty authorized by Section 601.155(10),
F.S., as conpliance with either of the
followng is established by Depart nment

[sic]:

19



(a) Lunp sum paynent of the tax liability
remtted with the filing of Departnent of
Citrus Form 4R (incorporated by reference in
Rul e 20-100.004, F.A.C.) for the rel evant
years and then-applicable tax rate(s) per
subsection 20-15.002(3), F.A C., within 61
days of receiving Notice of Tax Liability;
or

(b) Equal installment paynents remtted
with the filing of Departnent of Ctrus Form
4R (i ncorporated by reference in Rule 20-
100.004, F.A.C.) for the relevant years and
t hen- applicable tax rate(s) per subsection
subsection [sic] 20-15.002(3), F.A C., over
a 60-nonth period, the first paynent being
due within 61 days of receiving Notice of
Tax Liability pursuant to subsection 20-
15.003(2), F.A C; or

(c) The Good Cause provisions of
601. 155(10), F.S., shall not apply to
persons who do not conply wi th paragraph 20-
15.003(2)(a), F.A.C, or paragraph 20-
15.003(2)(b), F.A C

(d) Failure to pay the taxes or penalties
due under 601.155, F.S. and Chapter 20-15,
F.A.C., shall constitute grounds for
revocati on or suspension of a previously
favored person's citrus fruit dealer's
|'i cense pursuant to 601.56(4), F.S.,
601.64(6), F.S., 601.64(7), F.S., and/or
601. 67(1), F.S.

(3) The Florida Departnent of Citrus wll
not oppose the tinely intervention of
persons who previously enjoyed the subject
exenption that wish to present a claimto
the Court in the Tanpa Juice Service, |Inc.
et al v. Florida Departnent of Citrus.
However, the Florida Departnent of Citrus
does not waive any argunent regarding the
validity of the calculation of the tax
liability or that inposition of this tax is
constitutional
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Specific Authority 601.02, 601.10, 601.15,
601. 155 FS. Law | npl enmented 601. 02, 601. 10,
601.15, 601.155 FS. History-- New

25. The Final Order in Peace River held that the Proposed

Rul es were not an invalid exercise of delegated |egislative
authority, for reasons discussed in the Conclusions of Law
bel ow.

26. Judge Mal oney has yet to rule on the backward-| ooking
remedy proposed by the Departnment. On March 26, 2003, Judge
Mal oney entered an order extending until May 1, 2003, the tine
for interested parties to file notions to intervene with regard
to the Departnent's proposed backward-|ooking relief. The order
noted that the parties have stipulated to the suspension of the
back tax as to plaintiffs and objecting non-parties until
further order of the court.

27. On February 19, 2003, Judge Mal oney entered an "O der
Granting Plaintiffs' Mtion for Partial Sunmary Judgnent--
| mport- Export." The sole issue before Judge Ml oney was
"whet her Section 601.155, Florida Statutes, (the 'Equalizati on

Tax'), as it existed in 1997, violates Article I, Section 10,

clause 2 of the Constitution of the United States (the 'Inport-
Export C ause')." (Enphasis in original) After setting forth
the standard for anal ysis of whether a taxing schene viol ates

the Inport-Export Cl ause under Mchelin Tire Corp. v. \Wages, 423
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US 276, 96 S. C. 535, 46 L.Ed.2d 495 (1976), Judge Mal oney

ruled as foll ows:

28.
Granting Plaintiffs' Mtion for Partial Summary Judgnent.”
this order,

Section 601.15, Florida Statutes,

It is precisely [the exenption for United
States products found in 601.155(5), Florida
Statutes] that causes the 1997 Equalization
Tax to contravene the |nport-Export C ause.
Specifically, the court finds that because
the statute exenpts "citrus fruit grown
within the United States," but does not
exenpt citrus fruit grown in foreign
countries, the exenption causes the tax to
"fall on inports as such sinply because of
their place of origin." Mchelin, 423 U S.
at 286. Additionally, because the tax falls
on foreign-grown citrus as such sinply
because of its origin but does not fall on
donmestic-grown citrus, the Equalization Tax,
with the exenption, creates a "speci al
tariff or particular preference for certain
donestic goods." 1d. (i.e. California,

Ari zona, and Texas citrus products).

* * *

In conclusion, because the court finds the
exenption contained within the 1997
Equal i zati on Tax viol ates both the first and
third el ements of the Mchelin test,!the
court finds the 1997 Equali zation Tax
violates Article I, Section 10, clause 2 of
the Constitution of the United States (the
"I nmport - Export C ause").

On March 31, 2003, Judge Mal oney entered an "Order

to the United States Constitution.
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29. Petitioners and Intervenor in the instant case are
licensed citrus fruit dealers regulated by Chapter 601, Florida
Statutes. As such, they are subject to the rules of the
Departnment. Petitioners and Intervenor buy, sell, and
manuf acture citrus juices. They shipped products made with non-
Florida U S. juice during the tax period w thout paying
equal i zation taxes. Petitioners and Intervenor have been
notified by the Departnent that they are liable to pay back
taxes pursuant to the Proposed Rules, as well as the invalid
Enmer gency Rul es.

CONCLUSI ONS OF LAW

30. The Division of Administrative Hearings has
jurisdiction over the subject matter and the parties to these
proceedi ngs pursuant to Section 120.56, Florida Statutes.

31. Section 120.56(1)(a), Florida Statutes, provides:
"Any person substantially affected by a rule or a proposed rule
may seek an administrative determnation of the invalidity of
the rule on the ground that the rule is an invalid exercise of
del egated |l egislative authority.” Section 120.56(2)(a), Florida
Statutes, provides that in challenges to proposed rules,
"Petitioner has the burden of going forward. The agency then
has the burden to prove by a preponderance of the evidence that
the proposed rule is not an invalid exercise of del egated

| egi slative authority as to the objections raised.”
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32. Petitioners and the Intervenor are |licensed citrus
fruit dealers regulated by Chapter 601, Florida Statutes.
During the tax period, they inported, stored and bl ended non-
Florida United States citrus juices. Petitioners have
denonstrated that they would be substantially affected by the
Proposed Rul es and accordingly have standing to bring this rule
chall enge. Petitioners have alleged a real and sufficiently
imrediate injury in fact, in that the Proposed Rul es woul d
subj ect themto paynent of taxes for the period in question and
to penalties for non-paynent. Petitioners' alleged injury is
within the zone of interest that is regulated by the statutes

purportedly inplenmented by the Proposed Rules. See Lanoue v.

Fl ori da Departnent of Law Enforcenent, 751 So. 2d 94 (Fla. 1st

DCA 1999), and cases cited therein regarding the "substantially
affected" test to establish standing in a rule challenge
pr oceedi ng.

33. Section 120.52(8), Florida Statutes (2002), provides:

“I'nvalid exercise of delegated |egislative
authority" means action which goes beyond

t he powers, functions, and duties del egated
by the Legislature. A proposed or existing
rule is an invalid exercise of del egated

| egi slative authority if any one of the
foll owi ng appli es:

(a) The agency has materially failed to

foll ow the applicable rul emaki ng procedures
or requirenents set forth in this chapter;
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(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl emented, citation to which is required
by s. 120.54(3)(a)1l.;

(d) The rule is vague, fails to establish
adequat e standards for agency deci sions, or
vests unbridled discretion in the agency;

(e) The rule is arbitrary or capricious;

(f) The rule is not supported by conpetent
substanti al evidence; or

(g) The rule inposes regulatory costs on

t he regul ated person, county, or city which
coul d be reduced by the adoption of |ess
costly alternatives that substantially
acconplish the statutory objectives.

A grant of rulemaking authority is necessary
but not sufficient to allow an agency to
adopt a rule; a specific lawto be
inplemented is also required. An agency may
adopt only rules that inplenent or interpret
the specific powers and duties granted by
the enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary
and capricious or is within the agency's
class of powers and duties, nor shall an
agency have the authority to inpl enent
statutory provisions setting forth genera

| egislative intent or policy. Statutory

| anguage granting rul emaki ng authority or
general |y describing the powers and

functi ons of an agency shall be construed to
extend no further than inplenenting or
interpreting the specific powers and duties
conferred by the sane statute.
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34. The statutory provisions cited by the Departnment as
specific authority for the proposed rules are Sections 601. 02,
601. 10, 601.15, and 601.155, Florida Statutes. Section 601.02,
Florida Statutes, sets forth the purposes of Chapter 601,
Florida Statutes, and provides:

(1) In the exercise of the police power
to protect health and welfare and to
stabilize and protect the citrus industry of
the state.

(2) Because the planting, grow ng,
cultivating, spraying, pruning, and
fertilizing of citrus groves and the
harvesting, hauling, processing, packing,
canni ng, and concentrating of the citrus
crop produced thereon is the major
agricultural enterprise of Florida and,
together with the sale and distribution of
said crop, affects the health, norals, and
general econony of a vast nunber of citizens
of the state who are either directly or
indirectly dependent thereon for a
Iivelihood, and said business is therefore
of vast public interest.

(3) Because it is w se, necessary, and
expedient to protect and enhance the quality
and reputation of Florida citrus fruit and
t he canned and concentrated products thereof
in donestic and foreign narkets.

(4) To provide nmeans whereby producers,
packers, canners, and concentrators of
citrus fruit and the canned and concentrated
products thereof may secure pronpt and
efficient inspection and classification of
grades of citrus fruit and the canned and
concentrated products thereof at reasonable
costs, it being hereby recogni zed that the
standardi zation of the citrus fruit industry
of Florida by the proper grading and
classification of citrus fruit and the
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canned and concentrated products thereof by
pronpt and efficient inspection under
conpetent authority is beneficial alike to
producer, packer, shipper, canner,
concentrator, carrier, receiver, and
consuner in that it furnishes them prinma
facie evidence of the quality and condition
of such products and inforns the carrier and
receiver of the quality of the products
carried and received by them and assures the
ultimte consunmer of the quality of the
products purchased.

(5) To enable citrus producers
collectively to pay assessnents to fund
mar keti ng and research prograns for the
direct benefit of the citrus industry of
this state. It is the intent of the
Legislature that all funds coll ected under
this chapter and the interest accrued on
such funds are consideration for a socia
contract between the state and the citrus
growers of the state whereby the state nust
hol d such funds in trust and inviolate and
use themonly for the purposes prescribed in
this chapter

(6) To stabilize the Florida citrus
industry and to protect the public against
fraud, deception, and financial |oss through
unscrupul ous practices and haphazard mnet hods
in connection with the processi ng and
mar keting of citrus fruit and the canned or
concentrated products thereof.

(7) Because said act is designed to
pronote the general welfare of the Florida
citrus industry, which in turn will pronote
the general welfare and social and political
econony of the state.

In the event any word, phrase, clause,

sent ence, paragraph, or section of this
chapter is declared unconstitutional by any
court of conpetent jurisdiction, then such
decl aration of such unconstitutionality
shall not affect the remainder of this
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35.
par agr aph

36.

chapter, and t he unconstitutional portion
shal | be considered severable, it being the
intent of the Legislature that the remainder
of this chapter shall continue in full force
and effect.

Section 601.10, Florida Statutes, is quoted,

2.

supra,

in

Section 601.15, Florida Statutes, provides as follows,

inrelevant part to the provisions of the Proposed Rul es:

(1) The administration of this section
shall be vested in the Departnment of Citrus,
whi ch shall prescribe suitable and
reasonabl e rul es and regul ations for the
enf orcenment hereof, and the Departnent of
Citrus shall admnister the taxes |evied and
i nposed hereby. Al funds collected under
this section and the interest accrued on
such funds are consideration for a socia
contract between the state and the citrus
growers of the state whereby the state nust
hol d such funds in trust and inviolate and
use themonly for the purposes prescribed in
this chapter. The Departnent of G trus
shal | have power to cause its duly
aut hori zed agent or representative to enter
upon the prem ses of any handl er of citrus
fruits and to exam ne or cause to be
exam ned any books, papers, records, or
menor anda bearing on the anount of taxes
payabl e and to secure other infornmation
directly or indirectly concerned in the
enforcenent hereof. Any person who is
required to pay the taxes |l evied and inposed
and who by any practice or evasion nakes it
difficult to enforce the provisions hereof
by inspection, or any person who, after
demand by the Departnent of Citrus or any
agent or representative designated by it for
t hat purpose, refuses to allow full
i nspection of the prem ses or any part
t hereof or any books, records, docunents, or
other instrunments in any manner relating to

28



the liability of the taxpayer for the tax

i nposed or hinders or in anyw se del ays or
prevents such inspection, is guilty of a

m sdeneanor of the second degree, punishable
as provided in s. 775.082 or s. 775.083.

(2) The Departnent of Citrus shall plan
and conduct canpaigns for comodity
advertising, publicity, and sal es pronoti on,
and may conduct canpai gns to encourage
noncommodi ty advertising, to increase the
consunption of citrus fruits and may
contract for any such adverti sing,
publicity, and sal es pronotion service.

* * *

(4) Every handl er shall keep a conplete
and accurate record of all citrus fruit
handl ed by her or him Such record shall be
in such formand contain such other
information as the Departnent of Citrus
shall by rule or regulation prescribe. Such
records shall be preserved by such handl ers
for a period of 1 year and shall be offered
for inspection at any tinme upon oral or
witten demand by the Departnment of Citrus
or its duly authorized agents or
representatives.

(5) Every handler shall, at such tines
and in such manner as the Departnent of
Citrus may by rule require, file with the
Departnment of CGitrus a return certified as
true and correct, on forns furnished by the
Departnment of Citrus, stating, in addition
to other information, the nunmber of
st andar d- packed boxes of each kind of citrus
fruit handl ed by such handler in the primry
channel of trade during the period of tine
covered by the return. Full paynent of al
exci se taxes due for the period reported
shal | acconpany each handler's return.

* * *
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(9)(a) Any handler who fails to file a
return or to pay any tax wwthin the tine
required shall thereby forfeit to the
Departnment of Citrus a penalty of 5 percent
of the anobunt of tax determ ned to be due;
but the Departnment of Citrus, if satisfied
that the delay was excusable, my remt al
or any part of such penalty. Such penalty
shall be paid to the Departnent of Citrus
and di sposed of as provided with respect to
noneys derived fromthe taxes |evied and
i nposed by subsection (3).

(b) The Departnent of Citrus may coll ect
any taxes |evied and assessed by this
chapter in any or all of the follow ng
met hods:

1. By the voluntary paynment by the person
liable therefor.

2. By a suit at |aw

3. By asuit in equity to enjoin and
restrain any handler, citrus fruit dealer,
or other person ow ng such taxes from
operating her or his business or engaging in
business as a citrus fruit dealer until the
del i nquent taxes are paid. Such action may
i ncl ude an accounting to determ ne the
anount of taxes plus delinquencies due. In
any such proceeding, it is not necessary to
all ege or prove that an adequate renedy at
| aw does not exi st.

(10) The powers and duties of the
Departnment of Citrus include the foll ow ng:

(a) To adopt and fromtine to tine alter
rescind, nodify, and anmend all proper and
necessary rules, regulations, and orders for
the exercise of its powers and the
performance of its duties under this
chapter.
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37. Section 601.155, Florida Statutes, at the tinme of the

suit in Tanpa Juice Service, provided as follows, in rel evant

part:

(1) The first person who exercises in
this state the privilege of processing,
reprocessi ng, blending, or m xing processed
orange products or processed grapefruit
products or the privilege of packagi ng or
repackagi ng processed orange products or
processed grapefruit products into retail or
institutional size containers or, except as
provided in subsection (9) or except if a
tax is levied and collected on the exercise
of one of the foregoing privileges, the
first person having title to or possession
of any processed orange product or any
processed grapefruit product who exercises
the privilege in this state of storing such
product or renoving any portion of such
product fromthe original container in which
it arrived in this state for purposes other
than official inspection or direct
consunption by the consunmer and not for
resal e shall be assessed and shall pay an
exci se tax upon the exercise of such
privilege at the rate described in
subsection (2).

(2) Upon the exercise of any privilege
described in subsection (1), the excise tax
| evied by this section shall be at the sane
rate per box of oranges or grapefruit
utilized in the initial production of the
processed citrus products so handl ed as that
i nposed, at the tinme of exercise of the
taxable privilege, by s. 601.15 per box of
or anges.

(3) For the purposes of this section, the
nunber of boxes of oranges or grapefruit
utilized in the initial production of
processed citrus products subject to the
taxabl e privilege shall be:
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(a) The actual nunber of boxes so
utilized, if known and verified in
accordance wth Departnment of G trus rules;
or

(b) An equival ent nunber established by
Departnent of Citrus rule which, on the
basi s of existing data, reasonably equates
to the quantity of citrus contained in the
product, when the actual nunber of boxes so
utilized is not known or properly verified.

(4) For purposes of this section:

(a) "Processed orange products" means
products for human consunption consisting of
20 percent or nore single strength
equi val ent orange juice; orange sections,
segnents, or edible conmponents; or whole
peel ed fruit.

(b) "Processed grapefruit products” neans
products for human consunpti on consi sting of
20 percent or nore single strength
equi val ent grapefruit juice; grapefruit
sections, segnents, or edible conponents;
or whole peeled fruit.

(c) "Oiginal container” includes any
vessel, tanker or tank car or other
transport vehicle.

(d) "Retail or institutional container"”
means a contai ner having a capacity of 10
gal l ons or |ess.

(5) Al products subject to the taxable
privileges under this section, which
products are produced in whole or in part
fromcitrus fruit growm within the United
States, are exenpt fromthe tax inposed by
this section to the extent that the products
are derived from oranges or grapefruit grown
within the United States. |In the case of
products nade in part fromcitrus fruit
grown within the United States, it shall be
the burden of the persons |liable for the
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excise tax to show the Departnment of Citrus,
t hrough conpetent evidence, proof of that
part which is not subject to a taxable
privil ege.

Products made in whole or in part from
citrus fruit on which an equivalent tax is
| evied pursuant to s. 601.15 are exenpt from
the tax inposed by this section. 1In the
case of products made in part fromcitrus
fruit exenpt fromthe tax inposed by this
section, it shall be the burden of the
persons liable for the excise tax to show
the Departnent of G trus, through conpetent
evi dence, proof of that part which is not
subject to a taxable privil ege.

(6) Every person |iable for the excise
tax inmposed by this section shall keep a
conpl ete and accurate record of the receipt,
storage, handling, exercise of any taxable
privilege under this section, and shi pnent
of all products subject to the tax inposed
by this section. Such record shall be
preserved for a period of 1 year and shal
be offered for inspection upon oral or
witten request by the Departnent of Citrus
or its duly authorized agent.

(7) Every person |liable for the excise
tax inmposed by this section shall, at such
times and in such manner as the Depart nent
of Citrus may by rule require, file with the
Departnment of Citrus a return, certified as
true and correct, on fornms to be prescribed
and furni shed by the Departnment of Ctrus,
stating, in addition to other information
reasonably required by the Departnent of
Citrus, the nunber of units of processed
orange or grapefruit products subject to
this section upon which any taxable
privilege under this section was exercised
during the period of time covered by the
return. Full paynment of excise taxes due
for the period reported shall acconpany each
return.
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(8 Al taxes levied and i nposed by this
section shall be due and payable within 61
days after the first of the taxable
privileges is exercised in this state.

Peri odi ¢ paynent of the excise taxes inposed
by this section by the person first
exercising the taxable privileges and liable
for such paynent shall be permtted only in
accordance with Departnent of Citrus rules,
and the payment thereof shall be guaranteed
by the posting of an appropriate certificate
of deposit, approved surety bond, or cash
deposit in an anount and manner as

prescri bed by the Departnent of GCitrus.

(9) Wen any processed orange or
grapefruit product is stored or renoved from
its original container as provided in
subsection (1), the equalizing excise tax is
| evied on such storage or renoval, and such
product is subsequently shipped out of the
state in a vessel, tanker or tank car, or
cont ai ner having a capacity greater than 10
gal l ons, the person who is liable for the
tax shall be entitled to a tax refund, if
such tax has been paid, or to a tax credit,
provi ded she or he can provide satisfactory
proof that such product has been shi pped out
of the state and that no privil ege taxable
under subsection (1) other than storage or
removal fromthe original container was
exercised prior to such shipnment out of the
state.

(10) Al excise taxes |levied and
col l ected under the provisions of this
section, including penalties, shall be paid
into the State Treasury to be nmade a part of
the Florida Gtrus Advertising Trust Fund in
t he same manner, for the sane purposes, and
in the same proportions as set forth in s.
601.15(7). Any person failing to file a
return or pay any assessnent within the tine
required shall thereby forfeit to the
Departnment of Citrus a penalty of 5 percent
of the anbunt of assessnent then due; but
the Departnent of Citrus, on good cause
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shown, may wai ve all or any part of such
penal ty.

(11) This section shall be liberally
construed to effectuate the purposes set
forth and as additional and suppl enent al
powers vested in the Departnment of Ctrus
under the police power of this state.

38. Chapter 2002-26, Laws of Florida, anended Section
601. 155(5), Florida Statutes, to read as foll ows:

Products nmade in whole or in part from
citrus fruit on which an equivalent tax is
| evied pursuant to s. 601.15 are exenpt from
the tax inposed by this section. 1In the
case of products made in part fromcitrus
fruit exenpt fromthe tax inposed by this
section, it shall be the burden of the
persons liable for the excise tax to show
the Departnment of Citrus, through conpetent
evi dence, proof of that part which is not
subject to a taxable privilege.

39. The Final Order in Peace River, holding that the

Proposed Rules were not an invalid exercise of del egated

| egi slative authority, was prem sed on the facts that Judge
Mal oney had found Section 601.155, Florida Statutes (2001),
unconstitutional as violative of the Commerce Cl ause of the
United States Constitution, and that Judge Mal oney had severed
t he unconstitutional portion, Section 601.155(5), fromthe
remai nder of the statute. That severance, and Judge Mal oney's
order that the Departnent devise a neani ngful backward-| ooking
remedy for the unconstitutional discrimnation caused by the

operation of Section 601.155(5), Florida Statutes, led the
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undersigned to conclude that the exenption, and only the
exenption, had been held void ab initio and that Petitioners who
had enjoyed the exenption were now subject to taxation as if the
exenption had never existed.

40. Petitioners in Peace River, as well as Petitioners in

the instant case, urged that this conclusion was flawed because
the analysis in a rule challenge proceeding is confined to a
determ nati on of whether the Legislature has affirmatively
granted the agency authority for the rul es proposed.

Petitioners noted that Section 120.54(1)(f), Florida Statutes,
prohi bits an agency from adopting retroactive rules "unless the
power is expressly authorized by |aw. " Because the
Legi sl ature's anendnent of Section 601.155(5), Florida Statutes,
in Chapter 2002-26, Laws of Florida, was silent as to
retroactive application, Petitioners contend that the Departnent
has no statutory authority to collect the Equalization Tax
retroactively, regardless of the inplications of Judge Ml oney's
orders.

41. The Final Order in Peace River rejected Petitioners'

argunent, because the requirenents of the Adm nistrative
Procedure Act cannot operate to preenpt the constitutional
authority of an Article V court to declare a tax exenption
unconstitutional and void ab initio, and to order a state agency

to provide appropriate relief to affected parties. The
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| egi sl ative silence in Chapter 2002-26, Laws of Florida, as to
retroactive application could not define or limt the court's
constitutional jurisdiction. Petitioners in the instant case
have of fered no convincing reasons for the undersigned to recede

fromthe analysis in Peace River.

42. However, the analysis cannot end at this point.
Petitioners have submtted two orders entered by Judge Ml oney

after the Final Order in Peace River. Judge Ml oney's order of

February 19, 2003, found Section 601. 155, Florida Statutes, "as
it existed in 1997,"2 violates the |nport-Export C ause of the
United States Constitution. This order nakes clear that the
constitutional deficiency lies in the exenption already found
unconstitutional in Judge Ml oney's prior order of March 15,
2002. However, the parties have presented no order subsequent
to February 19, 2003, that severs Section 601.155(5), Florida
Statutes, fromthe remai nder of the equalization tax. Thus, the
pl ai n wordi ng of the February 19, 2003, order leads to the
concl usi on that Judge Mal oney has invalidated the entirety of
Section 601. 155, Florida Statutes.

43. Petitioners point out that the Inport-Export C ause,
unl i ke the Commerce Cl ause, states an absolute ban on

| egi slative enactnents contravening its terns. Departnent of

Revenue of the State of WAashington v. Association of Washi ngton

St evedori ng Conpanies, 435 U. S. 734, 751 (1978). Thus, it nust
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be concl uded that Judge Mal oney's order has the effect of
hol di ng the equalization tax void ab initio.

44. \While Section 601.155, Florida Statutes, is not the
only statute cited as authority for the Proposed Rules, it is
obviously their basis. Wthout the substance of the
equal i zation tax, Sections 601.02, 601.10, and 601.15, Florida
Statutes, cannot be read to authorize the retroactive collection
of equalization taxes contenplated by the Proposed Rul es.

45, Further, in an order dated March 31, 2003, Judge
Mal oney found that the box tax, Section 601.15, Florida
Statutes, violates plaintiffs' rights guaranteed by the First
Amendnment to the United States Constitution. Thus, the entire
taxi ng schenme by which the Departnment and the Conm ssion finance
t he performance of their duties has been held unconstitutional
by Judge Mal oney.

46. Section 120.52(8), Florida Statutes, provides: "A
grant of rulemaking authority is necessary but not sufficient to
al l ow an agency to adopt a rule; a specific law to be
inmplemented is also required.” As to the Proposed Rules, the
"specific law to be inplenented" has itself been held
unconstitutional and invalid. There is no |longer a specific |aw
to be inplenented. The Proposed Rules are therefore an invalid

exerci se of del egated |egislative authority.
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47. Section 120.52(8)(e), Florida Statutes, provides that
a proposed rule is an invalid exercise of delegated |egislative
authority if it is "arbitrary or capricious." An "arbitrary"
decision is one not supported by facts or logic, or despotic.

A "capricious" decision is one taken irrationally, or wthout

t hought or reason. Board of Cinical Laboratory Personnel v.

Fl ori da Associ ati on of Bl ood Banks, 721 So. 2d 317, 318 (Fl a.

1st DCA 1998); Board of Trustees of the Internal |nprovenent

Trust Fund v. Levy, 656 So. 2d 1359, 1362 (Fla. 1st DCA 1995).

I n undertaking this analysis, the undersigned is m ndful that
t hese definitions:

add color and flavor to our traditionally
dry legal vocabul ary, but do not assist an
objective legal analysis. [If an

adm nistrative decision is justifiable under
any anal ysis that a reasonabl e person woul d
use to reach a decision of simlar
importance, it would seemthat the decision
is neither arbitrary nor capricious.

Dravo Basic Materials Conpany, Inc. v. Departnent of

Transportation, 602 So. 2d 632, 634 n.3 (Fla. 2d DCA 1992).

48. Under any of the standards provided by the cited
cases, the Proposed Rules are arbitrary and capricious for the
sinpl e reason that the underlying equalization tax has been held
void ab initio by a court of conpetent jurisdiction. There is

no | onger any statute that even arguably authorizes the
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Departnment to collect the equalization tax on a retroactive or
any ot her basis.

ORDER

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

ORDERED t hat Proposed Rul es 20-15.001, 20-15.002, and 20-
15.003, Florida Adm nistrative Code, constitute an invalid
exerci se of del egated |egislative authority.

DONE AND ORDERED this 20th day of My, 2003, in

Tal | ahassee, Leon County, Florida.

LAVWRENCE P. STEVENSON

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Cerk of the
Di vision of Admi nistrative Hearings
this 20th day of My, 2003.

ENDNOTES

1/ The first elenent of the Mchelin test, as restated by Judge
Mal oney, is that "the Federal governnment nust speak with one
voice." Atax is violative of the first element if it:

a) falls on inports as such sinply because of their place of
origin, or b) creates special tariffs or particular preferences
for certain donestic goods, or c) can be applied selectively to
encourage or discourage any inmportation in a nmanner inconsistent
with federal regulations. Mchelin, 423 U S. at 287. The third
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el ement of the Mchelin test is "nmaintaining harnony between the
states.” A tax is violative of the third elenent if it: a)
does not fall upon a taxpayer with a reasonabl e nexus to the
state, or b) is not properly apportioned, or c) discrimnates,

or d) does not reasonably relate to services provided by the
Sstate.

2/ Save for a technical anmendnent to Section 601.155(2),
Florida Statutes, enacted in Chapter 2000-154, section 79, the
Equal i zati on Tax was unchanged from 1997 until the 2002
amendnent quoted above.

COPI ES FURNI SHED,

Kristen C. Gunter, Esquire
Macf arl ane Ferguson & McMul | en
1501 South Florida Avenue
Lakel and, Florida 33803

Eric J. Taylor, Esquire

Attorney Ceneral's Ofice

Tax Section

The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Ken Keck, Esquire

Departnent of Citrus

Post O fice Box 148

Lakel and, Florida 33802-0148

Hank Canpbell, Esquire
Post O fice Box 3
Lakel and, Florida 33801-0003

M a McKown, General Counsel
Department of Citrus

Post O fice Box 148

Lakel and, Florida 32399-2100

Carrol | Wbb, Executive D rector

Joint Adm nistrative Procedures Committee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

41



Li z C oud, Chi ef

Bureau of Adm nistrative Code
The Elliott Building, Room 201
Tal | ahassee, Florida 32399-0250

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the
Division of Adm nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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